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Cygnus Law’s Submissions on FMA’s consultation on proposed exemption to facilitate
personalised roboadvice

Thank you for the opportunity to provide feedback on the FMA’s consultation on a proposed

exemption to facilitate provision of personalised roboadvice to retail clients (Proposal). These

submissions comprise a summary of Cygnus Law’s key submissions followed by:

® Schedule 1: Detailed Submissions

® Schedule 2: Current & Proposed Regulatory Regime (under exemption)

* Schedule 3: Examples of online financial product information, guidance, sales & advice services
(current & proposed)

Cygnus Law'’s Preferred Option

Cygnus Law is highly supportive of an exemption to permit personalised roboadvice in the interim
and commends the FMA for taking the initiative to propose an exemption. However, Cygnus Law
considers that the option presented for an exemption is not appropriate and that a better option is
available. In particular, the Proposal will allow personalised roboadvice with very little regulatory
oversight (including no prior checks on the providers except in relation to “good character”), which is
likely to lead to non-compliant services and poor customer outcomes. In Cygnus Law’s view the
limitations and caps in the Proposal would not mitigate the risks presented by the proposed “light
touch” approach and would tend to strongly favour services provided by product providers.

Cygnus Law submits that the exemption should require, as the key condition, that anyone seeking to

rely on the exemption obtain QFE status (or update an existing status to meet roboadvice service

requirements). The QFE Adviser Business Statement Guide should be updated to include minimum

standards for a roboadviser service provided under the exemption. There would be no mandatory

service limits or value caps. This approach has a number of benefits:

e It will give FMA and consumers greater confidence in the quality of roboadvice services provided
pursuant to the exemption (so helping to meet the purposes of the Financial Advisers Act).

e Itwillallow service limits and value caps to be assessed on a case-by-case basis by reference to
the adviser business statement.

¢ Itis consistent with the existing financial markets regulatory framework, which requires licensing
as a pre-condition to provide most financial services to retail clients.



e |t is consistent with the requirement in the draft legislation that all roboadviser services obtain a
financial advice firm licence, so allowing roboadvice service providers to more easily transition to
the new regime, once in place.

e FMA recovers the cost of the licensing via the QFE application and variation fees.

Regulatory Sandbox

The Proposal has a number of the attributes of a “regulatory sandbox”. Regulatory sandboxes have
been implemented in other countries (including in Australia, Singapore and the UK) to support the
development of new and innovative financial services businesses. However, the Proposal lacks key
controls and support mechanisms that mitigate the risks arising where a regulatory sandbox is
implemented.

Cygnus Law supports the development of a regulatory sandbox but only for start-up companies and
only after a regulatory sandbox policy has been adopted by FMA. Cygnus Law does not consider that
a regulatory sandbox approach is the best way to facilitate provision of personalised roboadvice
services generally in New Zealand pending implementation of the new regime. As itis, the sandbox
approach reflected in the Proposal lacks a number of key additional attributes of sandbox regimes
outside New Zealand (including that in Australia). In particular, the Australian regime (as set out in
ASIC's Regulation Guide 257 Testing fintech products and services without holding an AFS or credit
licence), which the FMA appears to have referred to in developing the Proposal, has a number of
additional attributes that mitigate the risks arising from the sandbox approach:

e It limits who can use the sandbox, for example existing licence holders cannot use it (this
restriction does not apply in all countries that have a formal sandbox).

e ASIC assesses all applicants for the sandbox.

e Itrestricts the number of clients a sandbox participant can have to 100 retail clients and imposes
a 12 month time limit (either of which may be extended by ASIC in exceptional circumstances).

e ASIC has a formal “Innovation Hub” that co-ordinates the sandbox process and helps to support
the businesses making use of the sandbox and to apply for a licence. While the FMA does in fact
provide such support this is not clearly promoted.

e ASIC has the right to revoke the right to use the sandbox.

It has other customer protection measures, including an obligation to hold appropriate
professional indemnity insurance (with cover of at least $1m).

Investment Management

When considering roboadvice in relation to investments discretionary investment management
services (DIMS) are highly relevant. The term “roboadvice” originated in the USA, where (like NZ
until 2014 for class DIMS and currently for FAA “personalised DIMS”) DIMS is regulated as a financial
“advice” service. However, investment management does not, in itself, involve “advice” (in terms of
making a recommendation or giving an opinion on a financial product). So many roboadvisers in the
USA and elsewhere are in fact providing what is essentially an investment management service with
limited front-end advice (and in some cases this may not be personalised advice).



DIMS are permitted in New Zealand and are fully regulated. In some cases a roboadvice service may
not involve DIMS (in NZ terms) because, to the extent the service involves investment management,
the service is limited to managing pre-approved portfolios of Exchange Traded Funds (ETFs), with
automatic rebalancing of the portfolios from time-to-time back to pre-approved asset class
allocations. So the exemption itself does not need to address DIMS.

Yours sincerely
Cygnus Law Ltd

Simon Papa
Director
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